MILLIGAN v. FRITTS.

(Supreme Court of Missouri, Division No. 1.
March 1, 1910)

1. APPEAL AND Ernor (§ 882*)—INnDUCING ER-
ROR BELOW—SUBMISSION OF ISSUES,

A party is pot chargeable with having in-
duced error in submitting an issue presented by
an instruction given at his request after he had
asked for a peremptory instruction of a verdict
in his favor, which was refused.

[Ed. Note.—For other cases, see Appeal and
Error, Cent. Dig. § 3604; Dec. Dig. ‘ 882.¢)

2. Aoverse PossessioN (§ 65°%) — INcrLoskDn
PROPERTY—MISTAKE AND IGNOBANCE AS 10
BOUNDARY.

That defendant in ejectment or those under
whom be claims entered on land and located a
fence and barn by mistake, and in ignorance of
the location of the true boundary line, without
intent to take what did not belong to them, and
within their fences may bhave inclosed a larger
area than they m:sbt have found their deed
called for If they had consulted the plat and bhad
the land surveyed, would not destroy the ad-
verse character of their possession with intent
to hold and claim all that the fence inclosed,
though, if they located the fence on what they
surpoud was the true line and intended to claim
only thereto whenever and wherever it might
be located, the possession would not be adverse.

[Ed. Note.~For other cases, sce Adverse [Pos-
session, Cent, Dig. §§ 365370, Dec. Dig. § 65.%)

3. Avverse Tossession (§ K% —PossessionN
T0 BOUNDARY OB FENCE—EVIDENCE—SUF-
FICIENCY.

Evidence held to establish title by adverse
possession of a lot bounded by a fence claimed

10 be over the true boundary live.

IEd. Note.—For other cases, see Adverse [Pos-
session, e, Dig. § 85.%)

Appeal from Clrcalt Court, Audrain Coun-
ty: Jas. D. Barnett, Judge,

Sukt by Ira 8. Miligan against J. Rule
Fritts. From a judgment for plaintiff, de
fendant appenls. Reversed,

Barclay, Fauntleroy & Cullen, for appel.
lant. Fry & Rodgers, for respondent,
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VALLIANT, J. This is & suit in ejectment
filled April 7, 1000, for a strip of land 4 feet
wide at the east end, feet wide at the
west end, and 128 feet Idug, off of the north
side of Jot 3, in block 5, of Clark's addition
to the city of Mexico, in Audrain county.
The petition is In the usual form and the an-
swer & general denial.

There seems to have been no dispute about
the record title, it belng conceded that de-
fendant held the record title to lots 1 and
2, and that the plaintilf held the record ti-
tle to lot 3; but the plaintiffs contention
was that the strip of land in suit was a part
of his lot 3, while the defendant's contention
was that, without regard to what the respec
tive deeds called for, the strip in dispute was
his by adverse possession for more than 10
years. Plaintiff introduced in evidence the
plat of Clark's addition to the town of Mex-
fco laid out in 1855, by which it appeared
that lots 1, 2, 3, and 4, block 5, were each 60
feet wide and 128 feet long. The lots run
in their numerleal order from north to south,
all fronting east on Washington avenue.

The north line of lot 1 is the south line of
Clay street, which intersects Washington
avenue at that point. The following dlagram
conveys an idea of the situation:

1

Clay Street.

2
Lot 1. E_‘
=
-
]
Lot 2
WO ;
Lot 3.
Lot 4.

The dotted lines indicate the strip of land
in dispute.

Plaintiff introduced the testimony of a
witness, the county surveyor, which tended
to show that by a recent survey made by him,
starting in the south line of Clay street at
the northeast corner of lot 1 running south
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B. Mcintyre and wife to defendant dated
February 23, 1808, conveying lots 1 and 2,
block 5, Clark's addition, 1t came out in the
plaintiff's testimony also that defendant’s
south fence had stood where it was at the
beginning of this suit for more than 10 years,
and that a bullding of defendant's which the
witnesses called a barn had for the same
length of time stood at the rear of lot 2 ob-
truding over what plaintiff claims to be the
south line of defendant's property; the
south wall of the building being on a line
with defendant’s fence, and that defendant
and those under whom be clalms had been in
open occupation of the land up to his fence
for more than 10 years.

Defendant’s testimony tended to show that
the fence, where it was at the beginning of
this suit, had stood there for a period of more
than 15 years and the building likewise; that
during all that time defendant and those un-
der whom he claims had been in the open oc-
cupation of the land included in the inclo-
sure, exercising acts of ownership over it and
claiming it as his own. The land except

where the bullding stood was used and culti-
vated as a garden. Defendant introduced in
evidence a contract for the purchase of the
property under which he went into posses-
sion dated February 20, 1802, The contract
was to the effect that in consideration of
2,200, of which $100 was paid and the bal-
ance in deferred instaliments, MciIntyre and
wife, then the owners, agreed to sell and con-
vey the property to defendant as soon as he
should pay the several installments into
which the purchase money was divided; that
on the date of the contract he went into pos-
sesslon, and subsequently pald the deferred
installments and received the deed called for.
The property is described in the contract as
lots 1 and 2, block 5, Clark's addition. Plain-
LifY does not question the fact that defendant
hns been In open possession of the strip of
land in suit for a period of more than 10
vears exercising acts of ownership over fit,
but he contends that during all that time de-
fendant’s claim of ownership was condition-
al; that is, that he claimed it subject to the
ascertainment of the true line between lots
2 and 8 whenever that line should be ascer-
tained, and the case against defendant’s ob-
jection was submitted to the jury on the the-
ory that that was the issue in the case.



along the west line of Washington avenue
120 feet (assuming 60 feet as the correct
front measure of lots 1 and 2), the fence of
defendant at its front point was 4 feet south
of the south line of lot 2, and therefore en-
croached that much on lot 8, Plaintiff's testi-
mony also tended to show that plaintiff and
those under whom he claimed had for many
vears paid the taxes assessed on lot 3, and
that defendant and those under whom he
claimed had paid the taxes assessed on lots
1 and 2. Plaintiff introduced the record of
deeds showing & warranty deed from Warren

.

Mo.)

and had given instructions for the plaintiff
on that theory, thus forcing the defendant to
meet that issue, he had a right to meet it
and make the best fight he could, without be-
ing chargeable with having induced the er-
ror, if error there was. This case differs in
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When we say that the case was submitted
to the jury on that theory against defend-
ant’s objection, we are not overlooking the
fact that in one of the instructions given at
the request of the defendant that issue was
presented, but the defendant had previously
asked a peremptory instruction for a verdict
in his favor, which the court should have
given, even under the plaintiff’s evidence, If
there was no evidence that defendant's ¢laim
of title was conditional on the subsequent
ascertainment of the true line. After the
court bad refused the defendaut's lustruction
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proved In Cole v. Parker, 70 Mo, 372, in which
case the defendant, who was claiming by ad-
verse possession, had by mistake gone over
his line, and he testified that he had not in-
tended to inclose any as his beyond the true |
line, but he did claim what was inclosed.



this respect from the case of Keen v. Schned-
ler, 92 Mo. 516, loc. cit. 526, 2 8. W. 312,
where a similar instruction was given, and
it was contended there was no evidence to
support it. The court said: “We do not see
how the defendants can well take this po-
sition, for they asked and bad glven an
instruction involving the same principle.
¢ & * But there was evidence to support
the finding of the jury upon this issue which-
ever way they should find.”

The first question we have to decide is
whether there was any evidence to justify
the submission of that question to the jury.
Before taking up the evidence on which the
plaintiff relles as supporting his clalm that
there was such evidence, we will look at the
law on the subject of a clalm of ownership
conditioned on the ascertainment of the true
boundary line as it has been pronounced by
this court. In Hamlilton v. West, 63 Mo, 03,
the defense was adverse possession. The evi-
dence showed that their house was three or
four feet over thelir boundary line, and they
bhad occupled It and claimed it as thelr own
for more than 10 years. The plaintiff re-
quested the court to instruct the jury that if
defendant’s ancestor, when he bulilt the house,
did not know where the true boundary line
was, and by mistake and ignorance located
the wall on plaintiff’s land, then, although
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The court sald: "It may have been a mistake,
it 18 true, but honest men always inclose land
not their own by mistake or with the con-
sent of the owner, and, iIf the law on this sub-
Ject were not as this court has held, the stat-
ute of limitations In such cases would never
run Iin favor of an houest man, because he
would never avow his purpose to have been
to take the land of aunother.” In Skinker v.
Haagsma, 99 Mo. 208, 12 8. W. 639, it was
held that the possession of defendants, though
continuing more than 10 years, was not ad-
verse, because the court sald: “Yet the un-
contradicted evidence is that they so occu-
pled and clalmed it under the belief that
those fences were on the true line and with-
out any intentlon to clalm beyond the true
line as called for in the deeds.” In Mather
v. Walsh, 107 Mo. 121, 17 8. W. 755, the court
said: “The fact that a proprietor of land has
taken possession (under a deed) of more land
than its description calls for will not pre-
vent his asserting later, on adverse posses-
sion of, or title to, the excess beyond his pa-
per title. Though his original taking may
have been the outgrowth of mistake, or in
fgnorance of the true line, he may notwith-
standing afterwards begin an adverse hold-
ing which the law wlill recognize when sulli-
clently long continued.” In McWilllams v.
Samuel, 123 Mo. 630, 27 8. W. 550, the de-



he and those under him occupled and claimed
land up to the wall, their occupation was not
adverse. The trial court refused to so in-
struct, and this court affirmed that ruling.
The court said that if defendant in ignorance
of the true line goes beyond it, and holds it
intending only to hold up to the true line,
wherever it might be, the holding I8 not ad-
verse, but in such case, thongh he went over
his line in Ignorance of its true location, yet,
if he took and held possession clalming up
to his wall or fence, his possession was ad-
verse; and the court said that, to render the
possession adverse, it was not necessary that
they should know that they occupied a part
of the lot adjoining their own. In Walbrunn
v. Ballen, 68 Mo, 164, the counrt, after refer-
ring to previous decisions, said: *“The doc-
trine deducible from these utterances of this
court 18 that if one by mistake inclose the
1and of another, and claim it as his own, his
actual possession will work a disselsin, but,
if ignorant of the boundary line, he makes
a mistake In laying his fence, making no
claim, however, to the land up to the fence,
but only to the true line as it may be subse-
quently ascertained, and it turns out that he
has Inclosed the land of the adjoining pro-
prietor, his possession of the land is not ad-
verse.” That language was quoted and ap-
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fense was adverse possession, but the evl-
dence for defendant was that the fences were
set on what was belleved to be the true line
and the land was occupled up to the fences,
but it was occupied with no intention of
claiming anything but the right number of
acres, There are other Missourl cases on
this subject, but those cited above are sufli-
cient to show what the law 1s. Applying the
rules of law as In those cases declared to the
case at bar, we may say that the fact that
the defendant or those under whom he claims
may have entered upon the land and located
the fence and barn by mistake and In lgno-
rance of the location of the true boundary
line, the fact that they had no intention of
taking what did not belong to them, the fact
that within thelr fences they may have In-
closed a larger area than what they might
have found out their deed called for, If they
had consulted the plat and had surveyed the
lots, would not destroy the adverse character
of thelr possession, If that possession was
with the intention to hold and c¢laim all that
the fence Inclosed. On the other hand, if they
located the fence on what they supposced was
the true line and Intended to claim only to
the true line whenever and wherever it might
be located, the possession would not be ad-
verse,
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The testimony shows that the defendant
went into possession of the land In February,
1892, and has occupied it as his residence
ever since. This suit was begun in April,
1906, more than 14 years after defendant's
possession began. He testified that, when he
took possession, the fence and barn were
where they now are; that they were old struc-
tures then. He has since from time to time
repaired the fence. The fence and barn were
there when the premises were owned and oc-
cupled by MecIntyre from whom defendant
bought. How much longer they had been
there the evidence does not show with ac-
curacy, although one witness sald he had
seen them there for 13 or 20 years. The
strip in question was embraced in defend-
ant’s garden and had been cultivated as such,

Mrs. Crawford, a witness for plaintiff, own-
ed lot 3 in 1801. She conveyed it to her hus-
band, Dr. Crawford, in 1892, and they lived
on it until his death in 1898, when it passed
by his will to his daughter, who lived there
until she died, leaving it to her daughter Mrs.
Groves, who llved there until 1903, when she
sold it and moved to Kansas City. Mrs.
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the true line. He just refused to yleld pos
sesslon of the strip, So the matter rested
until 19035, when Mr. Brown, who was the
the owuer of lot 3, again brought the subject
to the defendant’s attention and demandsd
the three feet, but defendant refused. Then
Brown proposed to have the lots surrerad,
but defendant again refused. “He wouldst
agree to it at all, wouldn't agree to survey
it, have nothing to do with it, and he said
all the land inside the inclosure was bis,
and he wouldn't bave anything to do with it,
and finally I went and had it survered wy.
self, ®* * * Q And he claimed the feuce
was the south line of lots 1 and 27 A, I dont
think he said that to me. He claimed all the
land Inside the inclosure.” That was plais-
tiff's own witness.

Defendant In his own behalf testifed: *I
have always claimed It as miue, ali that 3
inside the fence there, the way I bought It
¢ & ¢ T bought the property from Mr. Me
Intyre just as it was feuced, north, south,
east, and west. That was the understaning
between us. That was the line, and it has
remained fenced ever since.” There Is noth-



Crawford testified that in 1502 a question
arose between Mr. Nichols, who owned lot 4,
and her husband about the boundary line be-
tween lots 3 and 4. The result was they had
a survey made and then discovered that the
fence between those lots was three feet south
of the true line, whereupon Dr. Crawford
moved his fence three feet north to correct
the error. Then Dr. Crawford went to this
defendant and requested him to move his
fence the same distance north to conform to
the survey, but defendant refused to do so.
He refused to have the lots surveyed or to
move his fence. That was In 1892, more than
10 vears before this suit was brought.
‘Mrs. Groves, a granddaughter of Dr. Craw-
ford, lived with bhim at the time and knew
of the controversy. Her deposition was tak-
en by the plaintiff, but was read in evidence
by the defendant. She testified to the same
incident that Mrs. Crawford mentioned, but
she went more into detail. She said that,
when Dr. Crawford asked defendant to move
his fence, he answered that he had no more
ground that he should have, and be would
not move the fence. “Grandpa claimed three
feet from Dr. Fritts, and he asked Dr. Fritts

1104 Cont

ing in the testimony up to the time of the
cross-examination of the defendant bimself
that gives any support to the contention that
it was defendant’s purpose to claim only up
to the true line wherever and whenever that
may be ascertained ; but respondeat conlends
that that fact was developed on the cross
examination of defendant himself. It there
fore becomes necessary to quote literally so
much of the cross-examination as hears on
that point: *“Q. You never bought or 2ot 2
deed for any part of lot 37 A. Not that [
know of; no, sir. Q. Apnd you have never
paid any taxes on lot 3?7 A. No, sir; not that
I know of. Q. And you have never clsimed
lot 37 A. No, sir; never have. Q. Noranf
part of it? A. No, sir; no part of it. 1siu-
ply claimed my inclosure as I bought it. Q.
You never had your lots surveyed? A, Never
have. Q. Then, when you went In possession
of your land there, when you bought that
land and went in possession of Jots 1 and 2
you didn't know where your north or south
line was? A. Yes, sir; [ knew it by tbe
fencing on it. Q. You know now the feoce
is not on the south line, do you not? A No,
sir; I do not. I know it is on the line of the

1104 cont.



Crawford testified that in 1502 a question
arose between Mr. Nichols, who owned lot 4,
and her husband about the boundary line be-
tween lots 3 and 4. The result was they had
a survey made and then discovered that the
fence between those lots was three feet south
of the true line, whereupon Dr. Crawford
moved his fence three feet north to correct
the error. Then Dr. Crawford went to this
defendant and requested him to move his
fence the same distance north to conform to
the survey, but defendant refused to do so.
He refused to have the lots surveyed or to
move his fence. That was In 1892, more than
10 vears before this suit was brought.
‘Mrs, Groves, a granddaughter of Dr. Craw-
ford, lived with him at the time and knew
of the controversy. Her deposition was tak-
en by the plaintiff, but was read in evidence
by the defendant. She testified to the same
incident that Mrs. Crawford mentioned, but
she went more into detail. She said that,
when Dr. Crawford asked defendant to move
his fence, he answered that he had no more
ground that he should have, and be would
not move the fence. “Grandpa claimed three
feet from Dr. Fritts, and he asked Dr. Fritts

for it, but Dr. Fritts refused to move the
fence.” Witness heard her grandfather say
at some time he would make Dr. Fritts move
his fence. After the death of Dr. Crawford,
witness heard her mother ask defendant to
meve his fence, but he told her he claimed
it as his own, and would not give possession
of it. .

Thus we see that more than 10 years before
this suit was brought Dr. Crawford, the then
owner of lot 3, made a demand for the strip
of land now In sult, and was positively re-
fused ; and we notice, also, that the refusal
was not put on the ground that the fence was
on the true line. He made no reference to
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ing in the testimony up to the time of the
cross-examination of the defendant bimself
that gives any support to the contention that
it was defendant's purpose to claim only up
to the true line wherever and whenever that
may be ascertained ; but respondeat contends
that that fact was developed on the cross
examination of defendant himself. It there
fore becomes necessary to quote literally so
much of the cross-examination as hears on
that point: *“Q. You never bought or 2ot 2
deed for any part of lot 37 A. Not that [
know of; mno, sir. Q. And you have never
paid any taxes on lot 3?7 A. No, sir; not that
I know of. Q. And you have never clsimed
lot 37 A. No, sir; never have. Q. Noranf
part of it? A. No, sir; no part of it. 1siu-
ply claimed my inclosure as I bought it. Q.
You never had your lots surveyed? A, Never
have. Q. Then, when you went In possession
of your land there, when you bought that
land and went in possession of Jots 1 and 2
you didn't know where your north or south
line was? A. Yes, sir; [ knew it by tbe
fencing on it. Q. You know mow the feoce
is not on the south line, do you not? A No,
sir; I do not. I know it is on the line of the

premises 1 bought. Q. You know the fence
is not on the true line between lots 2 and 1
don’t you? A. I do not. Q. Don't you know
you have more than 120 feet north and south
there? A. I do not. I never measured it in
my life, and never had It measured. * * °*
Q. Well, 120 feet Is all you bought? A. No,
sir. Q. All you have a deed for? Al
bought the inclosure there simply as It was
inclosed. Q. You knew your deed didn't call
for that Inclosure? A, It calis for two lots
Q. Sixty feet across? A. T don't know wheth-
er it says 60 feet across. Q. I believe the
first thing you got from Mr. Mclntyre wss

this contract of February 20, 18027 A. Yes

1104 Cont.
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sir. Q. And you held possession under this
contract of the land described until you got
your deed? A. Yes, sir. Q. And since that
time you have held under your deed? A.Yes,
sir, * * ¢ Q When you bought this land,
you didn't know where the true line was
between lots 2 and 3, did you? A. I didn't
know anything about the lines, The fence
was considered as the line, and that's the
way I bought {t. Q. DBut you never—when
you bought the land and took possession,
you never intended to claim more than you
bonght, did you? A. No, sir, and never have
vet either. Q. And you bought what? A. I
bought what was In the inclosure.” The last
question and answer were on redirect exami-
pation. The evident alm of the cross-exam-
Ination was to force the defendant to take
the position before the jury of either admit-
ting that he never intended to clalm owner-
ship further than to the true line wherever
and whenever it might be located, or else
to confess that he Intended to claim what did
not belong to him. Counsel for respondent

1105

ary lines and he claimed to the fences re-
gardless of whether they were correctly lo-
cated, and has s0 held for more than 10
years, his holding would not be cut down
now because it might turn out on measure-
ment that he had more front feet than his
deed called for. It was so declded In the
case of Mather v. Walsh, above cited, where
the deed called for so many acres and the
defendant had by mistake taken possession
of a larger area. There I8 nothing in the
cross-examination of defendant to indicate
that he ever intended to limit his claim of
ownership to the true boundary line when
discovered, All the testimony is to the ef-
fect that he clalmed as his own all that was
inclosed by his fences. Even the testimony
on the part of the plaintiff showed the ad-
verse character of defendant’s possession.
More than 10 years before this suit was filea
the then owner of lot 8 complained to de-
fendant that his fence was three feet over
the true line and asked him to join In a sur-
vey and move the fence, but defendant refus-



In their brief say: “It is evident that Dr.
Fritts (the defendant) before going on the
witness stand had Informed himself as to
the law of adverse possession, and it looks
a8 though be bad intended to give no evl-
dence that could be used against him.” If
the witness had technical knowledge of the
subject of adverse possession, he had in that
respect no advantage of the Jearned counsel
who conducted the cross-examination. His
answers were not evasive or equivoecal, and
on the face of the record we see no cause to
question his honesty. Under a skiliful cross-
examination, a less enlightened witness not
fully comprehending the real purport of the
question might by merely answering yes or
no convey an erroneous idea, It was at-
tempted to put a construction on the testi-
mony of the defendant In the case of Cole
v. Parker, above cited, who had testified that
he intended to claim only to the government

line, but claimed that the middle of the road

was the government line, which Is now |

souzht to be put on the testimony of this'
defendant, but the court said, if such an ef- .
fect was to be glven to the testimony, “the
statute of limitations in such cases would
never run in favor of an honest man, be-

cause he would never avow his purpose to

have taken the land of another.” In the case
at bar, the defendant said he claimed only
the lots he bought, but he claimed that those
lots embraced all that was within his in-
closure, The defendant’s deed (or the con-
tract of purchase rather, the full deed not ap-
pearing in the record) enlls for lots 1 and 2.
It does not give the width or length of the
lots. One would have to go to the plat to
find that information, but, even If the deed
had sald the lots were 60 feet front, if the
defendant bought, as he says he did, under-
standing that the fences marked his bound-

ed, and asserted claim to all within bis in-
closure,

Defendant's title by adverse possession be-
ing clearly established, the trial court ought
to bave given a peremptory instruction for a
verdlet in his favor,

The jndgment is reversed and the cause
remanded, with directions to the cireuit court
to enter judgment in defendant's favor. All

concur.
———=—u




